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From: Squire Patton Boggs LLP 
Date: October 27, 2017 
Subject: Federal Legislative and Regulatory Action Relevant to General Local 

Government Interests: Fall Supplement 
  
  
This memorandum is provided as a supplement to our federal legislative and regulatory report produced 
in August. Today’s memorandum highlights significant congressional and Administration efforts since the 
August recess and what we anticipate will be the focus in the remainder of 2017 (detailed updates were 
provided as federal efforts occurred). A subsequent comprehensive update on all notable federal 
legislation and regulatory issues of relevance to local governments and their partners will be produced 
shortly after Congress adjourns at the end of the year.  
 
The recent approval of an FY 2018 budget resolution will turn congressional focus in the coming weeks to 
tax reform.  The House GOP is expected to release its tax reform package on November 2, followed by a 
markup in the Ways and Means Committee the week of November 6 and potential floor consideration 
before the Thanksgiving recess.  
 
With the current FY 2018 Continuing Resolution (CR) set to expire on December 8, many of the unresolved 
issues that have been the focus thus far in 2017 - healthcare reform, immigration (sanctuary cities, border 
wall, DACA), and disaster relief - could all come crashing together in the weeks ahead as part of an 
anticipated end-of-year (or slightly beyond) FY 2018 budget package.   
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BUDGET/APPROPRIATIONS 
 
FY 2018 BUDGET PROCESS 
 
Congress recently approved its FY 2018 Budget Resolution (H.Con.Res.71), but it does little to resolve the 
FY 2018 appropriations process; its primary purpose is to establish a path for filibuster-proof tax reform. 
For FY 2018 discretionary spending, the Budget Resolution uses the sequestration-level budget caps 
established in the Budget Control Act of 2011 (BCA/P.L. 112-25) of $549 billion for defense and $516 billion 
for nondefense (for comparison, FY 2017 levels are $551 billion for defense and $518.5 billion for 
nondefense). 
 
In September, the House combined all 12 of its spending bills into an omnibus measure (H.R. 3354). 
However, the topline discretionary spending level of $1.13 trillion exceeds the BCA-mandated total of 
$1.065 trillion and includes a $72 billion increase in defense spending over the BCA cap.   
 
Alternatively, none of the Senate’s FY 2018 spending bills have been brought to the floor; in fact, four of 
the bills - Defense, Financial Services, Homeland Security, and Interior/Environment - have yet to be 
considered in the Senate Appropriations Committee. The bills that have been approved in committee 
indicate that the Senate, too, is ignoring sequestration.  
 
With the current Continuing Resolution set to expire on December 8 – and pressure to complete tax 
reform by the end of the year – there is little time to negotiate a bipartisan budget agreement similar to 
those orchestrated in 2013 and 2015. Without an agreement, Congress is limited to the caps established 
in the BCA and across-the-board spending reductions would result. 
 
Democrats have insisted on parity when alleviating the BCA spending caps, with equal increases to 
nondefense programs to match the defense increases favored by Republicans. In the FY 2017 omnibus 
agreement, however, Democrats reluctantly supported an additional $15 billion for defense programs 
through the BCA-exempt overseas contingency account and $1.5 billion for border security, half of what 
was requested by the President. In exchange, they received a $3 billion increase in nondefense priorities 
and Republicans rejected the $15 billion offset to nondefense programs proposed by the President to 
offset the defense increase.  It is possible a similar agreement could be reached for FY 2017, in which 
Democrats accept nondefense increases that are not quite dollar-for-dollar matches to defense increases.  
 
However, an agreement on overall discretionary spending levels is just one of the obstacles to enacting 
an FY 2018 budget. There are several additional, critical, and potentially deal-breaking, items that must 
be addressed: 
 

• Healthcare: The President recently stopped Obamacare cost-sharing subsidies. The Alexander-
Murray healthcare proposal, and all Senate Democrats, support a two-year extension of the 
subsidies.  

• Border Wall: The President requested $1.57 billion for the U.S.-Mexico border wall and it is 
included in the pending House FY 2018 appropriations package. After not receiving funding in the 
FY 2017 budget or the FY 2018 Continuing Resolution, the President has stated he would not sign 
an FY 2018 bill that does not include border wall funding.  



2 
 

 

• Deferred Action for Childhood Arrivals (DACA): Senator Kamala Harris (D-CA) recently expressed 
opposition to any FY 2018 budget package that does not include a DACA deal. 

• Disaster Aid: The Administration is expected to submit a third request for disaster funding in 
November to address recent hurricanes and wildfires. While funding in the first two recovery 
packages (totaling $52 billion) was not offset, it is expected that the Administration and 
conservative House Republicans will push for offsets in this package.  

• Opioid Crisis: The recent declaration of a Public Health Emergency will spur discussions on 
additional funding for the Public Health Emergency Fund, which currently contains $57,000.  

 
It is very unlikely that a budget agreement is implemented by December 8, so we anticipate at least one 
more short-term CR for FY 2018.  

 
DISASTER RELIEF 
 
As part of the FY 2018 Continuing Resolution, The Continuing Appropriations Act, 2018 and Supplemental 
Appropriations for Disaster Relief Requirements Act, 2017 (H.R. 601), $15.25 billion in emergency funding 
was provided for the continuation of recovery efforts for recent extreme weather events.  
 
In October, as part of the Additional Supplemental Appropriations for Disaster Relief Requirements Act, 
2017 (H.R. 2266), $36.5 billion in emergency funding was provided to address Hurricanes Harvey, Irma, 
and Maria, as well as recent wildfires. The bill provides approximately $18 billion to the Federal Emergency 
Management Agency (FEMA), $577 million for wildfire response efforts, and $4.9 billion for recovery 
efforts in Puerto Rico.  
 
The Administration is expected to submit a third emergency funding request to Congress in November for 
continued response to Hurricanes Harvey, Irma, and Maria, as well as to address the recent wildfires in 
California.  
 
IMMIGRATION/HOMELAND SECURITY/SANCTUARY CITIES/PUBLIC SAFETY 
 
DEFERRED ACTION FOR CHILDHOOD ARRIVALS (DACA) 
 
In our August report, we noted that President Trump had been considering rescinding the Deferred Action 
for Childhood Arrivals (DACA) program following a letter sent to the Administration by 10 Republican state 
attorneys general, who threatened to file litigation against the program if the Administration did not 
terminate DACA before September 5. As expected, on September 5, Attorney General Jeff Sessions 
officially announced that the Trump Administration is rescinding the DACA program. Subsequently, the 
Department of Homeland Security (DHS) delayed the implementation of the DACA rescission until March 
5, 2018, to provide Congress the opportunity to pass DACA-related legislation. In announcing the 
rescission, DHS argued that the DACA program is unlawful and could not be adequately defended in court.  
 
There have been several legislative proposals codifying DACA introduced in the 115th Congress. Notably, 
many Democratic Senators have expressed support for the DREAM Act (S. 1516), introduced by Senators 
Lindsey Graham (R-SC) and Dick Durbin (D-IL), which would allow eligible individuals to apply for 
Conditional Permanent Resident (CPR) status. After receiving CPR, eligible individuals could apply for 
permanent resident status, followed by the opportunity to apply for naturalization.  
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As noted above, Senator Kamala Harris (D-CA) expressed opposition to any year-end appropriations 
legislation that does not contain provisions codifying the DACA program under law. Senator Harris, along 
with the majority of the Senate Democratic conference, recently sent a letter to Acting Secretary of 
Homeland Security Elaine Duke urging the Administration to ensure personal information provided to the 
federal government by DACA recipients is not used for immigration enforcement or removal purposes.  
 
Senate Republicans have also introduced a legislative DACA proposal.  The Solution for Undocumented 
Children through Careers, Employment, Education, and Defending our Nation (SUCCEED) Act, authored by 
Senators Thom Tillis (R-NC), James Lankford (R-OK), and Orrin Hatch (R-UT), has been marketed as the 
conservative alternative to S. 1516.  
   
The bill provides CPR status for individuals meeting the following requirements:  
  

• Obtained a high-school diploma or equivalent; 
• Arrived in the U.S. before the age of 16 and present since June 15, 2012; 
• Passed a thorough criminal background check; 
• Submitted biometric and biographic data to DHS; 
• Payed off any existing tax liabilities; 
• Is a person of good moral character as defined by current US law; and 
• Signed a waiver from future immigration benefits if they violate certain terms of their status. 

  
The CPR would be valid for five years, and could be renewed for an additional five years if recipients 
maintain the requirements listed above.  After a 10-year period under CPR, individuals would become 
eligible to receive a green card. Five years after the receipt of a green card, recipients would become 
eligible for naturalization. 
 
President Trump has stated that any legislative proposal for DACA recipients must also include funding 
for a physical barrier along the U.S.-Mexico border.  
 
SANCTUARY CITIES  
 
On July 25, Attorney General Jeff Sessions announced new requirements for recipients of FY 2017 Byrne 
Memorial Justice Assistance Grants (Byrne JAG). According to DOJ, the new requirements are intended to 
“increase information sharing between federal, state, and local law enforcement.” To receive FY 2017 
Byrne JAG funding, applicants were required to:  

• Certify compliance with Sec. 1373;  
• Permit DHS personnel to access any detention facility to meet with an undocumented immigrant 

and make inquiry into that individual’s removability; and 
• Provide at least 48-hour advance notice to DHS regarding the scheduled release date and time of 

an undocumented immigrant in a jurisdiction’s custody when requested by DHS.  
 
In response to these additional requirements, the State of California and the City of Chicago filed separate 
complaints for injunctive and declaratory relief.  
 
On September 19, U.S. District Judge Harry Leinenweber issued a preliminary injunction against Attorney 
General Jeff Sessions in response to a lawsuit filed by the City of Chicago (Case No. 17-C-5720) regarding 
the new DOJ requirements for FY 2017 Byrne JAG applications.  
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In issuing the injunction, Judge Leinenweber argued that Chicago has demonstrated that DOJ’s 
requirements caused the city irreparable harm. Additionally, he noted the City had succeeded in 
demonstrating a “likelihood of success” in arguing that the Attorney General exceeded his authority in 
implementing the new funding requirements.  
 
Judge Leinenweber’s nationwide injunction places a stay on DOJ’s new Byrne JAG requirements, but does 
not affect the existing Sec. 1373 compliance requirements on other grant programs, such as Community 
Oriented Policing Services (COPS).  
 
It remains unclear how this decision will affect FY 2017 Byrne JAG applications. Thus far, DOJ has not 
allocated any FY 2017 Byrne funding and Attorney General Sessions expressed his intent to continue to 
litigate the case.  
 
HEALTHCARE 
 
AFFORDABLE CARE ACT (OBAMACARE) REPEAL AND REPLACE 

Following House passage of the American Health Care Act (AHCA/H.R. 1628) in May, the Senate 
considered - and failed to pass - several Obamacare repeal packages. Most notably, the Better Care 
Reconciliation Act of 2017 (BCRA/Amendment to H.R. 1628) failed to pass the Senate following dissenting 
votes from Republican Senators Susan Collins (R-ME), Lisa Murkowski (R-AK), and John McCain (R-AZ).  

With the FY 2017 Budget Resolution – and the included healthcare reconciliation instructions – set to 
expire on September 30, the Senate attempted to pass a last-ditch repeal proposal referred to as the 
“Graham-Cassidy” bill. The bill was not considered on the Senate Floor following opposition from multiple 
Republican Senators. 

Following the failed Obamacare repeal effort, on October 12, the Trump administration declared that it 
would immediately cease making Cost-Sharing Reduction (CSR) payments to health insurers. These 
subsidies were originally authorized under Obamacare to decrease out-of-pocket maximums and lower 
the amounts that qualified individuals pay for deductibles, copayments, and coinsurance for marketplace 
enrollees with incomes below 250 percent of the poverty level. The White House argued that based on 
guidance from DOJ and the Department of Health and Human Services (HHS), the Administration 
concluded that there was no appropriation for CSR payments for insurance companies, and the 
government cannot lawfully continue making CSR payments.  

On October 23, Senators Patty Murray (D-WA) and Lamar Alexander (R-TN) struck a deal to provide 
funding for CSR payments, while also providing more flexibility to state governments in bypassing certain 
Obamacare regulations. President Trump has sent mixed signals regarding his support for the deal and it 
has seen no further action in the Senate.  

Also in response to the cessation of Obamacare subsidies, 18 states and the District of Columbia filed 
litigation against the Administration. On October 25, U.S. District Court Judge Vince Chhabria ruled against 
a request for temporary relief, which sought to require the payments to continue while the lawsuit could 
work its way through the courts.  
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Also on October 12, President Trump signed an Executive Order (EO) to reform the U.S. healthcare system. 
Specifically, the order directs: 
 

• The Secretary of Labor to consider expanding access to Association Health Plans (AHPs), which 
could potentially allow American employers to form insurance-purchasing groups across state 
lines by broadening the interpretation of the Employee Retirement Income Security Act (ERISA). 

• The Departments of the Treasury, Labor, and HHS to consider expanding coverage through low-
cost, short-term limited duration insurance (STLDI), which is largely exempt from ACA mandates 
and rules. 

• The Departments of the Treasury, Labor, and HHS to consider changes to and expand the use of 
employer-funded Health Reimbursement Arrangements (HRAs) accounts, which reimburse 
employees for healthcare expenses, including deductibles and copayments. The tenants of the 
EO, especially in regard to providing more flexibility, align with past GOP healthcare reform 
efforts. 
 

OPIOID CRISIS 
 
On October 26, President Trump declared the opioid crisis a Public Health Emergency under the Public 
Health Service Act and directed executive agencies to use all appropriate authorities to combat the 
epidemic. This fell short of the hoped-for National Disaster Declaration, which would have expanded 
federal response beyond the Department of Health and Human Services (HHS). 
 
Notably:  
 

• Public Health Emergencies expire after 90 days and must be renewed on a continuous basis by 
the Secretary of HHS; 

• The declaration does not establish new, dedicated opioid crisis funding streams and relies heavily 
on shifting existing federal funds; 

• The Public Health Emergency Fund, which is dedicated to Public Health Emergencies, contains 
$57,000; 

• Congressional desire to increase spending on opioid crisis initiatives is yet to be determined; and 
• The overall impact of the declaration on federal, state, and local policy remains unclear due to the 

current lack of funding for its components. 
 
According to a White House fact sheet, the declaration allows for: 
 

• The expansion of access to telemedicine services, including those allowing remote prescribing of 
medicine commonly used for substance abuse or mental health treatment; 

• The circumvention of bureaucratic procedures in the federal hiring process by streamlining HHS 
authorities to make temporary personnel appointments of specialists equipped with knowledge 
of opioid addiction; 

• The expedited issuance, by the Department of Labor (DOL), of federal dislocated worker grants to 
assist those displaced from the workforce due to the opioid crisis; and 

• The shifting of monetary resources within federal HIV/AIDS programs to better assist beneficiaries 
with receiving substance abuse treatment. 
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TAX  
 
RECONCILIATION AND TAX REFORM  
 
Local governments have a number of interests related to potential tax reform including, but not limited 
to: the tax-exempt status of municipal bonds; the State and Local Tax Deduction (SALT); New Market Tax 
Credits; Low Income Housing Tax Credit; and the repeal of the medical device tax.  

On October 26, Congress approved an FY 2018 Budget Resolution that sets the stage for tax reform efforts. 
The Budget Resolution included reconciliation instructions allowing the House Ways and Means and 
Senate Finance Committees to develop tax reform legislation that can pass the Senate by a filibuster-proof 
simple majority vote. Without this Budget agreement, any tax reform legislation would require 60 votes 
in the Senate, requiring the consent of six Democratic Senators for approval.   

Of note, the Budget Resolution passed the House by a 216-214 vote, with 12 Members explicitly voting 
against the Resolution because they did not receive sufficient assurances that the SALT deduction would 
be preserved in tax reform legislation. SALT negotiations are ongoing, with discussions focused on a partial 
repeal. 

The House Ways and Means Committee is scheduled to unveil its tax reform legislation on November 1, 
and, according to Chairman Kevin Brady (R-TX), the committee intends to hold a markup on the legislation 
the week of November 6. House leadership would like to hold a floor vote before the Thanksgiving recess.  
 
The Senate Finance Committee is reportedly waiting to see the House package before advancing  its own 
bill.  
 
TRANSPORTATION/INFRASTRUCTURE 
 
FEDERAL AVIATION ADMINISTRATION (FAA) REAUTHORIZATION 
 
On September 28, the House and Senate each passed legislation to extend FAA reauthorization for six 
months, through March 18, 2018. Prior to this short-term extension, FAA’s congressional authorization 
was set to expire on September 30.  

Notably, the House and Senate have struggled to reach consensus on a long-term FAA reauthorization bill, 
particularly relating to House Transportation and Infrastructure Committee Chairman Bill Shuster’s 
proposal to remove air traffic control (ATC) responsibilities from the FAA and create a nonprofit, non-
governmental air traffic corporation.  Disagreement over Senate provisions regarding pilot training and 
rest requirements are also holding up the Senate bill.  

UNMANNED AIRCRAFT SYSTEMS (UAS)  

On October 25, the Trump Administration issued a Presidential Memorandum for the Secretary of 
Transportation titled “Unmanned Aircraft Systems Integration Pilot.”  
 
The Memo emphasizes the importance of enabling the development of Unmanned Aircraft System (UAS) 
technologies for use in agriculture, commerce, emergency management, human transportation, and 
other sectors. It also highlights the Federal Aviation Administration’s (FAA) efforts to integrate UAS into 
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the U.S. national airspace system (NAS) at specific test sites, noting that further integration will require 
support and cooperation from state, local, and tribal governments.  
 
The Memo directs the Secretary of Transportation to establish a UAS Integration Pilot Program designed 
to test UAS in partnership with certain state and local governments and accelerate the integration of UAS 
into the NAS.  
 
The Pilot Program is to be established within 90 days with the following objectives:  
 

• Test and evaluate various models of State, local, and tribal government involvement in the 
development and enforcement of federal regulations for UAS operations; 

• Encourage UAS owners and operators to develop and safely test new and innovative UAS concepts 
of operations; and  

• Inform the development of future federal guidelines and regulatory decisions on UAS operations 
nationwide. 

 
The Secretary is directed to solicit proposals from State, local and tribal governments to test within their 
jurisdictions the integration of UAS operations into the NAS below 200 feet above ground level (AGL), or 
up to 400 feet AGL if determined by the Secretary to be appropriate.  
 
The Secretary is directed to consider the following criteria when selecting participating jurisdictions:  
 

• Overall economic, geographic, and climatic diversity of the selected jurisdictions; 
• Overall diversity of the proposed models of government involvement;  
• Overall diversity of the UAS operations to be conducted; 
• The location of critical infrastructure; 
• The involvement of commercial entities in the proposal, and their ability to advance objectives 

that may serve the public interest as a result of further integration of UAS into the NAS; 
• The involvement of affected communities in, and their support for, participating in the Program; 
• The commitment of the governments and UAS operators involved in the proposal to comply with 

requirements related to national defense, homeland security, and public safety, and to address 
competition, privacy, and civil liberties concerns; and 

• The commitment of the governments and UAS operators involved in the proposal to:: 
o Promote innovation and economic development; 
o Enhance transportation safety; 
o Enhance workplace safety; 
o Improve emergency response and search and rescue functions; and 
o Use radio spectrum efficiently and competitively. 

 
The Memo states that the Secretary should enter into five cooperative agreements with participating 
jurisdictions within 180 days of the establishment of the Pilot Program.  
 
Additionally, the Memo directs the Secretary to consider new proposals for participation in the Pilot 
Program up to one year before the program is terminated. The Program will be terminated on October 
25, 2020, unless otherwise extended by the Secretary.  
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In coordination with the Administrator of the National Aeronautics and Space Association (NASA), the 
Secretary is to use the information gathered in the pilot program in the development of a UAS Traffic 
Management System.  
 
AUTOMATED VEHICLES (AVS) 

As we reported in our August update, the House Energy and Commerce Committee unanimously 
advanced AV legislation, the Safely Ensuring Lives Future Deployment and Research in Vehicle Evolution 
(SELF DRIVE) Act (H.R. 3388). The bill addresses state and local preemption, cybersecurity requirements, 
and setting standards for AVs.  However, consumer groups and some associations, including the National 
Association of City Transportation Officials (NACTO) and the National League of Cities (NLC), voiced 
concerns about the legislation.  The full House passed the legislation by voice vote on September 6.  

Additionally, the Senate Commerce, Science, and Transportation Committee advanced similar legislation, 
the American Vision for Safer Transportation through Advance of Revolutionary Technologies (AV START) 
Act (S. 1884), on October 4.  

The legislation:  

• Clarifies the federal government’s jurisdiction over AV design and construction and state and local 
jurisdiction over AV operations;  

• Directs the John A. Volpe National Transportation Systems Center to prepare a report for the 
Secretary of Transportation that identifies provisions in federal motor vehicle safety standards 
(FMVSS) that reference automobile equipment requiring a human driver and provides revised 
regulations that apply to AVs;  

• Requires manufacturers to submit AV safety evaluation reports to DOT on: (1) AV system safety; 
(2) data recording; (3) cybersecurity; (4) human-machine interface; (5) crashworthiness; (6) 
capabilities; (7) post-crash behavior; (8) compliance with applicable laws; (9) automation 
functionality; and (10) certification of inapplicable categories. The Secretary of Transportation is 
to make such reports available to the public after redacting confidential and proprietary 
information.  

• Expands NHTSA’s FMVSS exemption authority, allowing NHTSA to exempt 15,000 vehicles per 
manufacturer in the first year, 40,000 in the second year, and 80,000 in the third and following 
years. The House’s SELF DRIVE Act would allow NHTSA to issue 25,000 exemptions in the first 
year; 50,000 in the second year; and 100,000 in the third and following years.  

• Directs the Secretary of Transportation to review the taxonomy and definitions for AV 
technologies issued by SAE International and determine whether or not to adopt such definitions;  

• Establishes a Highly Automated Vehicles Technical Safety Committee, similar to the SELF DRIVE 
Act’s Highly Automated Vehicles Advisory Council. The Committee is to include 12 individuals who 
represent industry, safety, and state and local government organizations directly or indirectly 
impacted by NHTSA regulations;  

• Directs the Secretary of Transportation to establish a working group dedicated to responsible 
education efforts for advanced driver-assist systems and AV technologies;  

• Directs the Secretary of Transportation, in coordination with state and law enforcement entities, 
to research the traffic safety implications of AVs; and 

• Requires manufacturers to develop, maintain, and execute a written AV cybersecurity plan.  
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Additionally, on September 12, Secretary of Transportation Elaine Chao unveiled the National Highway 
Traffic Safety Administration’s (NHTSA) revised Federal Automated Vehicles Policy (FAVP), titled 
“Automated Driving Systems: A Vision for Safety 2.0.”  
 
NHTSA released its original FAVP in September 2016, which was intended to serve as a flexible, voluntary 
set of guidelines outlining best practices for manufacturers and other AV stakeholders as they design, test, 
and deploy AVs. The guidelines also included a model state policy that aimed to create a consistent, 
unified national framework for the regulation of vehicles with all levels of automated technology. 
Additionally, the guidelines summarized the regulatory “tools” available to NHTSA to address the 
introduction of new AV technologies and outlined a 15-point “Safety Assessment” process for AV 
manufacturers. NHTSA accepted public comment on the initial FAVP through December of 2016.  
 
According to NHTSA, A Vision for Safety 2.0 takes into account the feedback received through the public 
comment period, replaces the previous guidance, and offers a more flexible approach to advancing 
innovation in the AV industry. NHTSA is already working on the development of a third iteration of the 
FAVP, which it expects to release in 2018.  
 
ENERGY AND ENVIRONMENT 

FLOOD INSURANCE  

On September 8,  President Trump signed into law the Continuing Appropriations Act, 2018 and 
Supplemental Appropriations for Disaster Relief Requirements Act, 2017 (H.R. 601), to fund the federal 
government through December 8, 2017. The legislation included provisions extending the expiration date 
for current National Flood Insurance Program (NFIP) authorization from September 30 until December 8.  
 
Additionally, as part of the Additional Supplemental Appropriations for Disaster Relief Requirements Act, 
2017 (H.R. 2266), $16 billion is provided to pay down debt for the National Flood Insurance Program 
(NFIP), providing additional borrowing authority under the program to accommodate claims from this 
year’s hurricanes. The program was previously roughly $30 billion in debt, and additional borrowing under 
the program would have likely required interest payments to the Department of the Treasury.  

FERC GRID RESILIENCY PRICING PROPOSED RULE  

On October 10, the Secretary of Energy proposed a rule for final action by the Federal Energy Regulatory 
Commission (FERC) regarding rates for wholesale electricity sales. Under the proposal, the Commission 
will impose rules on Commission-approved independent system operators (ISOs) and regional 
transmission organizations (RTOs) to ensure that certain reliability and resilience attributes of electric 
generation resources “are fully valued.”  The Secretary is directing the Commission to take final action on 
this proposal within 60 days (from Oct. 10).   
 
The notice states: “The Commission is directed either to take final action by December 11, 2017 or to issue 
the proposed rule as an interim final rule. Public comment is due either November 24, 2017, or according 
to a schedule to be published by the Commission.”  
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CLEAN POWER PLAN REPEAL  

On October 16, Environmental Protection Agency (EPA) Administrator Pruitt began the repeal process of 
the clean power plan (CPP) with a notice in the Federal Register.  The Administrator is expected to stretch 
out the time it takes for the repeal process to be completed and not replace the CPP with a new rule, or 
to do so with one which is far more limited.   
 
We understand he may plan to take the rest of the time that President Trump is in office to complete the 
process. The coal and fossil fuel industry applaud the CPP repeal effort. Environmentalists, health care 
activists, and former EPA Administrator, Gina McCarthy, are concerned that the practical effect of this 
CPP withdrawal action is to stall progress in reducing carbon dioxide emissions, and related reductions of 
particulate and other criteria pollutants more directly threatening human health.  
 
TELECOMMUNICATIONS 
 
FCC REAUTHORIZATION  
 
On October 11, the House Energy and Commerce Subcommittee on Communications and Technology 
advanced FCC reauthorization legislation. The bill would reauthorize the FCC for the first time since 1990, 
and contains a number of FCC reform provisions, including reforms to the FCC’s spectrum auction 
processes. Committee Chairman Greg Walden (R-OR) recently expressed his commitment to ensure the 
legislation is advanced through the full committee.  
 
SMALL CELL SITING AND LOCAL AUTHORITY  
 
In our last update, we reported that FCC had issued two Notices of Proposed Rulemaking/Notices of 
Inquiry (NPRM/NOI) titled “Accelerating Wireline/Wireless Broadband Deployment by Removing Barriers 
to Infrastructure Investment” (17-79/17-83). The NPRM/NOI is intended to streamline regulatory barriers 
and enhance broadband deployment, but, if finalized, could preempt local authority, offer deemed 
granted rights to city infrastructure, and limit time periods for municipalities to consider deployment 
applications. The NPRM/NOI has implications for municipal permitting processes, use agreements, rights 
of way fees, and local governments’ ability to prevent redlining.  
 
Additionally, we noted the FCC’s Broadband Deployment Advisory Committee (BDAC), which is charged 
with issuing recommendations to accelerate broadband deployment and reducing regulatory barriers to 
infrastructure investment, was largely composed of telecommunications providers and notably lacked 
adequate municipal representation.  
 
The U.S. Conference of Mayors (USCM), National League of Cities (NLC), and National Association of 
Counties (NACo) recently sent a joint letter to FCC Chairman Ajit Pai urging him to “fully consider” local 
perspectives in finalizing the pending broadband proceedings.  
 
Chairman Pai recently appeared before the House Energy and Commerce Subcommittee on 
Communications and Technology for an FCC oversight hearing, alongside four other FCC Commissioners.  
At the hearing, members discussed the need to preempt local authority and accelerate small cell approval 
processes.  
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In particular, Representative Mimi Walters (D-CA) stressed the importance of 5G, noting that widespread 
5G availability could create 2,200 jobs in her district. She criticized California Governor Jerry Brown for 
vetoing a small cell siting bill that passed the state legislature, which she noted would have restricted local 
governments from blocking small cell siting efforts. Commissioner Carr also expressed disappointment 
with Governor Brown’s veto of California’s small cell legislation, stressing the need for the aggressive 
deployment of small cells. He noted that the current state and local regulatory regime for small cell siting 
will serve as a significant bottleneck that will delay the deployment of 5G infrastructure.  
 
Representative Susan Brooks (R-IN) explained that she and her staff had recently received a briefing from 
CTIA, emphasizing the importance of ensuring the U.S. does not fall behind global competition in the 
deployment of 5G infrastructure. She stressed the need to facilitate the expansion of 5G broadband 
infrastructure and better educate state and local governments on the need to accelerate broadband 
infrastructure deployment, leading the global race for 5G.  
 
Chairman Pai has issued notice that the FCC will consider orders focused on pole attachment and historic 
preservation issues at the Commission’s November meeting.  
 
Additionally, Senate Commerce, Science, and Transportation Committee Chairman John Thune (R-SD) is 
reportedly drafting legislation designed to accelerate broadband deployment by reducing regulatory 
barriers and reforming small cell siting and permitting processes. According to media reports, Chairman 
Thune began developing the legislation following the release of a Government Accountability Office (GAO) 
report (GAO-17-742), which identified provider costs for deploying antennas, installing wires or cables, 
and obtaining permits to access infrastructure as impediments to broadband infrastructure deployment.  
 
Senators Roger Wicker (R-MS) and Catherine Cortez Masto (D-NV) also introduced legislation this month, 
the Streamlining Permitting to Enable Efficient Deployment of Broadband Infrastructure (SPEED) Act (S. 
1988), designed to reform broadband infrastructure. 


